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THE HISTORY OF THE FORMATION OF THE INSTITUTE OF CIVIL
REPRESENTATION

Bolbat P.N.

PhD, Associate professor,

Head of the Department of International Law,

Justice and of the Law Institute of the Pyatigorsk State University,
paula-d@yandex.ru

Annotation: the article is devoted to the study of the evolution of legal regulation of
representation as a legal phenomenon, its place in the system of legal relations at different
stages of the formation of the branch of civil law. Special attention is paid to the Russian
legislation. The question of the concept and legal nature of representation and authority is one
of the most debatable of all, touched upon by us in the monograph. Unlike most of the
institutions of civil law, developed by Roman lawyers and borrowed by European and later
Russian law, the doctrine of representation, as well as the institution of representation,
developed in its own way. Historical and legal research of the Institute of representation will
allow to trace tendencies of this legal phenomenon, to reveal regularities and to use the
received material for further research of Institute and the answer to questions put initially
about the legal nature of representation and authority.

Key words: subjectivity, representation, compulsory representation, voluntary representation,
Roman law, Russian law, periodization, guardianship, contract of assignment (power of
attorney).

For Roman private law in the archaic and pre-classical periods, the absolute
principle was strict "subjectivity" [11, p. 117] of rights, i.e. binding legal relations
represented a strictly personal relationship between the creditor and the debtor [9, p.
123] with some changes. Thus, in the initial era of civil law, the unconditional principle
of independence in the legal sphere prevailed, [11, 118] i.e., every person was obliged to
personally acquire rights for himself and defend them in a dispute.

Pantelishina O.V. correctly notes that the trend in the development of
representation as an emerging legal institution of representation based on the law
(mandatory) and developing towards free, contractual representation, and also states
the development of the principle aimed at derogating from personal participation in
civil turnover. [13, p. 7] So in this period of history we can only talk about mandatory
representation. The law establishes guardianship, which is "the care and representation
established by law for such people who cannot or cannot properly take care of their
personality and their property at all ... by youth, by illness, mental or physical, by

International Sciences Reviews: Natural Sciences and Technologies, Vol.2, No.4, 2021


mailto:paula-d@yandex.ru

22

insane extravagance" [2, pp. 55-56]. There were two types of guardianship: tutela
(guardianship in the proper sense), established over minors and women, and cura
(guardianship) - over the insane and feeble-minded, minors (under 25 years of age),
wasters and persons with physical disabilities (mute, deaf, blind). [2, 3, 14]

The acquisition of rights as a result of the actions of another person also stems
from the manus - the power of the head of the family (paterfamilias) over all who are
part of the familia, and the possession of a slave. Everything that was acquired by slaves
and family members automatically became the property of the household owner, with
the only difference that family members acted "on their own", and slaves - "on behalf of
the master" [14, pp. 283, 294-295]. We cannot consider these relations as representative
in the strict sense, since the former were not full-fledged subjects of law, slaves
generally had the status of a thing - that is, they were an object of law. Yu. The Baron
still considers them as representative. [1, c. 42].

Representation in Roman law, Yu. Baron divides into 2 types: representation in
the expression of the will (the representative must bring the will of the other to the
attention of a third person) and representation in the will (the representative must
himself, instead of the other, compose the will and then express it to a third person). [1,
c. 39].

Genesis of representation in Roman law Yu . The Baron presented as follows.

1. According to the ancient ius civile, the use of messengers was allowed
(representation in the expression of will). When a person was authorized to conclude a
transaction (representation in the will), the "representative" became obligated under the
transaction, and in order to establish relations between the "represented” and a third
person, the 'representative” must cede his rights under the transaction to the
"represented". [1, c. 40].

2. In the future, the practical need for direct representation for developing
commodity-money relations became more and more obvious, which led to reforms of
the provisions on "representation". However, Roman lawmakers have not deviated
from the principle of personal participation in the transaction. Thus, the praetor law
leaves in force the obligations arising between the "representative" and the third
counterparty, in addition, there are also obligations between the represented and the
third counterparty, the content of which is the same as the obligations between the
"representative” and the third counterparty. The new obligations were implemented
through a special claim. [1, c. 41].
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3. According to the law of Justinian, an enforcement action for recovery from the
defendant (actio iudicati) in favor of or against the representative, as a general rule, is
transferred to the representative himself in the process.

So, representative relations in the sense of Roman law arose, in addition to the
already mentioned grounds (for the householder - from manus and slave ownership):
for the shipowner - from the actions of the ship's captain appointed by him; for the
owner of the enterprise - from the actions of the institutiona (a person in charge of
someone else's industrial enterprise industry, which includes the conclusion of civil
transactions); [6, p. 3-4]. from the contract of assignment (mandatum).

Under the contract of assignment, the principal (mandant) assigns, and the
attorney (mandatary) assumes the execution of any actions. [9, c. 156]. The mandate
holder acquired rights and obligations in his person, of which he then "ceded" the first
to the mandate holder, and demanded guarantees from him regarding the second." [11,
p. 119]. The mandate is in many ways similar to a modern contract of assignment, but
certain points require attention. The mandate is gratuitous, otherwise it is null and void.
The assignment was allowed not only in the interests of the mandant, but also of a third
person, which allows us to distinguish five types of assignment: 1) in the interests of the
mandate holder; 2) in the interests of a third person; 3) in the common interest of the
mandate holder and a third person; 4) in the common interest of the mandate holder
and the mandate holder; 5) in the common interest of the mandate holder and a third
person. [9, c. 156].

As for Russian law, we already see the beginnings of the institution of
representation in the first written sources. Thus, Russian Pravda knows the contract of
assignment, which has been in contact with the representative office for a long time. [8,
p. 17]. Also in the rules on inheritance (article 99, A lengthy edition of the Russian Truth
[15, p. 9-27].) there are provisions regulating legal representation: if after the death of
the father there are young children who are unable to take care of themselves, and their
mother marries, the next of kin takes them together with the estate under guardianship
until adulthood. [15, p. 23]. These norms did not undergo major changes until the XIX
century.

For a long period of time, the legislator paid significant attention to mandatory
representation. The institute of voluntary representation received in-depth
development in the XIX-XX centuries due to the complication of legal relations in
general and civil law, in particular.

During this period, the main signs of representation were revealed, such as: the
representative does not act for himself, but in the name of others, from the legal actions
that he performs, consequences follow for the one for whom he acts [12, 15]; the
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representative, when concluding a transaction on behalf of the representative, expresses
his own will, and therefore must have legal capacity; [10, 12, 16] both citizens and legal
entities can be represented, etc.

Jurists of the XVIII-XIX centuries noted the independence and independent
development of the institution of representation in Russia, and not without reason.
Volman LS. pointed out that in Russian legislation, "legal" representation on behalf of
minor children in the "Western European" sense was not established. [4, p. 30] In the
Russian legislation of the late XIX - early XX century, custody of a person and custody
of the property of a minor were separated. [5, p. 392] As long as at least one parent is
alive, there can be no custody of a person. In property custody, parents are in the same
conditions with outsiders. At the same time, the guardian is entitled to remuneration in
the amount of 5% of the income of the minor annually (Article 284 of Volume X of Part
1 of the Code of Civil Laws). [5, p. 254] Guardians are liable with their property if the
minor has suffered losses due to his fault (Article 290 of Volume X of Part 1 of the Code
of Civil Laws).

In addition, the law provided for the establishment of guardianship over the deaf
and dumb, spendthrift, over the insane. The provisions on these types of guardianship
practically repeat the provisions on custody of minors.

Voluntary representation was thoroughly and comprehensively investigated by
N. Nersesov in the work "The concept of voluntary representation". N. Nersesov
examines in detail the relationship of representation with other related legal relations.
In addition, he highlights the signs of voluntary representation: a) representation is a
legal concept; b) the representative must have the will necessary at the request of the
law to perform legal actions in general; c) the direct transfer of rights and obligations
under the transaction made by the representative to the represented; d) the
representative must have the necessary authority. He also defines the authority as a
unilateral act of the will of the represented.

The grounds for voluntary representation were a contract of assignment (power
of attorney), a contract of employment (Chapter 1 of the Commercial Charter), a
contract of trade attorney (Article 32 of Chapter 2 of the Commercial Charter). [7, 82] On
the basis of a power of attorney agreement, a letter of faith was issued (in modern
legislation, a power of attorney agreement is called a contract of instruction, and a letter
of faith is a power of attorney). The letter of credence was considered only as an integral
part of the contract of assignment, and not as an independent document. [9, p. 562] The
power of attorney is notarized. [3, c. 19] The rights and obligations of the parties under
the contract of assignment, as well as the main provisions under this contract, are
similar to those currently existing.
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Significant changes in the regulation of representation relations were introduced
by the Civil Code of the RSFSR of October 31, 1922. The provisions on representation
were transferred to the general part in Chapter 4 "Transactions". There is some
transformation of the terminology of the representation, the foundations have been laid
for separating the power of attorney from the contract of assignment. Only three articles
were devoted to representation, which reflect the main provisions on representation:
transactions made by a representative on behalf of a representative are binding on the
representative and generate rights and obligations directly for him; the representative
may not make transactions on behalf of the represented person either in relation to
himself personally or in relation to a third party, whose representative he is at the same
time.

At the same time, it was established that transactions could be made through
representatives (Article 38 of the Civil Code of the RSFSR). The possibility of
performing other legal actions through a representative is said only in relation to the
contract of instruction. From the definition contained in Article 251 of the Civil Code of
the RSFSR, according to which, under the contract of assignment, one party (attorney)
undertakes to perform at the expense and on behalf of the other party (principal) the
actions entrusted to him by the principal, it can be concluded that the subject of the
contract of assignment includes the commission by the attorney on behalf of the
principal not only legal, but also actual actions. Article 264 of the Civil Code of the
RSFSR established the obligation to issue a power of attorney for the attorney to
perform actions on behalf of the principal. The general rule was the requirement to
comply with a simple written form of power of attorney. A notarial certificate was
required if: 1) actions must be committed in relation to a government body or an
official; a power of attorney has been issued for the management of property (Articles
265, 266 of the Civil Code of the RSFSR). Transfer of trust was allowed if the attorney
was authorized to do so by the contract of assignment or forced to do so by force of
circumstances in order to protect the interests of the principal (Articles 254, 273 of the
Civil Code of the RSFSR).

The Civil Code of the RSFSR of 1964 significantly expanded the regulation of the
institution of representation. The rules on representation are separated into a separate
chapter. In addition, the rules on power of attorney are included in this chapter. Thus,
there was a complete separation of the power of attorney from the contract of
assignment. This chapter also contains an article defining the consequences of
concluding a transaction by an unauthorized person. Article 62 of the Civil Code of the
RSFSR defined the grounds for representation: a power of attorney, an indication of the
law, an administrative act. In addition, the Civil Code of the RSFSR regulated in detail
the consequences of termination of the power of attorney.
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In the legal literature in the 40-70s, a number of serious works on representation
appeared. The greatest contribution to the consideration of representation and powers
in Soviet civil law was made by V.A. Ryasentsev, V.K. Andreev and E.L. Nevzgodina.
In particular, Ryasentsev V.A. wrote a dissertation for the degree of Doctor of Law
"Representation in Soviet civil law" in 1948. In addition, this author has published a
number of articles in periodicals. Andreev V.K. owns the work "Representation in civil
law" in 1978. Nevzgodina E.L. she published a monographic work in 1980,
"Representation on Soviet Civil Law". We will consider the opinions of these authors
further. The study of voluntary representation, as an independent object of research, is
practically not carried out.

The adoption of the Civil Code of the Russian Federation in 1994 introduced a
number of new provisions on representation, although it basically repeats the norms of
the Civil Code of the RSFSR in 1964. The most significant is the introduction of a new
institution of commercial representation for Russian civil law (Article 184 of the Civil
Code of the Russian Federation). Some provisions of the Civil Code of the RSFSR have
been abolished. For example, the Civil Code of the Russian Federation does not require
notarization of powers of attorney issued for actions against state, cooperative and
public organizations. The wording of the contract of assignment has been clarified. The
subject of this agreement can now only be the legal actions of the attorney.

In recent decades, the institution of representation has been mainly studied only
in the spectrum of procedural law, artificially limited to the framework of intermediary
relations or revealed in a small part. A substantial body of research on voluntary
representation is devoted to its separate type - commercial (trade) representation.

In conclusion, we can say that the institute of representation has experienced
several turning points. Its very emergence in Roman law, although it was gradual,
marked the beginning of a new order of personal participation in legal relations.

Up to the XIX century, representation was stable in terms of its mandatory (legal)
form and has a very meager set of grounds for the emergence and generally accepted
norms in terms of its voluntary (contractual).

The institute of voluntary representation received in-depth development in the
XIX-XX centuries. During this period, the main signs of representation were revealed.

A landmark for the institution of representation was the adoption of the Civil
Code of the RSFSR on October 31, 1922. The provisions on representation were
transferred to the general part in Chapter 4 "Transactions".
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Since then, there have been no conceptual changes in the legal regulation of

representation, the legislator expands and improves the basic concept of legal
regulation of representation in an evolutionary way.

10.
11.

12.

13.

14.

15.
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A3AMATTBIK K¥KBbIKTBIK OKIAAIK MHCTUTYTBIHBIH, KAABIIITACY TAPUXBI

Tyiin: Makaaa KYKBIKTBIK KYOBLABIC peTiHAe ©KiAAIKTiH KYKBIKTBIK PeTTeAy DBOAIOISCHIH,
OHBIH a3aMaTTBhIK KYKBIK CaJachIHBIH KaAbIITaCybIHBIH 9pTYpAi KedeHAepiHAeri KYKBIKTBIK
KaTbIHacTap >KyleciHAeri OpHBIH 3epTTeyre apHaAraH. OKiA4iK IeH ©KiAeTTiKTiH TyCiHiri MeH
KYKBIKTBIK ~TaOMFaThl TypaAbl Macede Makada asChlHAa KapacThIpblAFaH €H JayAbl
Maceaeaepain Oipi O0oapin TabOblaagbl. PuM 3aHTepaepi a3ipaereH >kKoHe eypoIaablK >KoHe
KeIiHipeK pecenaik KYKbIKTa OpbIH aAfaH a3aMaTThIK KYKbIK MHCTUTYTTapbIHbIH KOIIIiAiriHeH
alpIPMAalIbIABIFbl, OKIAAIK MHCTUTYTBIHBIH ©31 CUSKTBI ©OKiAAIK AOKTPMHACHI Aa ©3iHIIe
AaMBIABL. OKiAAIK MHCTUTYTBIH TapUXU-KYKBIKTBIK 3€PTTeYy OCHl KYKBIKTBIK KYOBLABICTBIH
TeHAeHUMAAaPbIH KajdaFralall, 3aHAbLABIKTapAbl aHBIKTayFa >KoHe a/AblHFaH MaTepuaaabl O4aH
9pi 3epTrey YIIiH IaiijalaHyfa >KoHe OKiAAiK IIeH ©KiAeTTiKTepAiH KYKBIKTBIK TaOMFaThI
Typaabl CypaKTapra >Kayaln Oepyre MyMKiHAiIK Oepeai.

KiaT cesagep: cyObeKTUBTIiAIK, ©KiAAIK, MIHATTI ©KiAAiK, €pPiKTi ©KiAAiK, pUM KYKBIFbI, OPBIC
KVKBIFbI, Ke3eHAIK, KOpFaHIIIBIABIK, CeHiMXaT.

NCTOPYISA CTAHOBAEHMSA MHCTUTYTA T PAXAAHCKO-IIPABOBOTI'O
INNPEACTABUTEABbCTBA

AHHOTaUMs: CTaThsl IIOCBAIEHa M3YYeHMIO 9HBOAIOIUM IIPABOBOTO  PeryAMpOBaHM
IIpeACTaBUTeAbCTBA KaK IIPaBOBOTIO sBAEHM:I, €T0 MecTa B ClCTeMe ITpaBOOTHOIeHMI Ha
pasHBIX dTanax GopMUPOBaHMs OTpacAu IpakdaHcKoro mpasa. Ocoboe BHUMaHMeE yaeAeHO
POCCUIICKOMY  3aKOHOAATeABbCTBY. Borpoc o moHATMM U IOPUAMYECKOi IpUpoge
IpeACTaBUTeALCTBA U IIOAHOMOYMS ABASETCS OAHUM U3 Hamboaee AVICKYCCMOHHBIX U3 BCeX,
3aTparmBaeMbIX HaMM B paMKaX cTaTbu. B oTamume or OOABIIMHCTBA WMHCTUTYTOB
Ipa’kAaHCKOIO IIpaBa, pa3dpaOOTaHHBIX eIlle PUMCKMMU IOpUCTaMM M I103aMIMCTBOBaHHBIX
eBPOIIeICKMM, a BIIOCAeACTBUI ¥ POCCUIICKMM IIpaBOM, Y4eHHe O HpeACTaBUTeAbCTBe, KaK 1
caM MHCTUTYT HpeACTaBUTeAbCTBa, Pa3BMBAACSI IIO CBOeMy cOOCTBeHHOMY IyTu. Vicropuko-
IIpaBoOBOe IcCAeJOBaHMe MHCTUTYTa IpeACTaBUTeAbCTBA IO3BOAUT MPOCAAUTH TeHAECHIIUNU
AAHHOTO IIPaBOBOTO sBAEHMS, BBLISBUThL 3aKOHOMEPHOCTM M MCIOAb30BaTh I10AY4YE€HHBIN
Marepuaa AAsl AaAbHeNMIIero MccAeAOBaHMs MHCTUTYyTa I OTBeTa Ha IIOCTaBAeHHBIe
M3HavyaAbHO BOIIPOCHI O IIPpaBOBOI IPUpPOAe IIpeACTaBUTeAbCTBa Y IIOAHOMOYMA.

Karouesble caoBa: cyObeKTUBUTET, IpeACTaBUTEABCTBO, 00s3aTeAbHOe IIpeACTaBUTeALCTBO,
A00pOBOABHOE IIpeACTaBUTEeAbCTBO, PUMCKOe ITpaBO, PYCCKOe ITpaBo, IepuoAm3aIys, oIreka,
AOTOBOP IOPYy4eHMs (40BepeHHOCTH).
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